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PER CURI AM

M chael Dani el Hammonds pled guilty to armed robbery in
violation of 18 U . S.C. 88 1951(a), 2 (2000) (“Count One”); arned
robbery in violation of 18 U S.C § 2113(a), (d) (2000) (*"Count
Three”); and, attenpted arnmed robbery in violation of 18 U S. C
§ 2113(a) (2000) (“Count Six"). The district court sentenced
Hammonds to the statutory naxi mum on each count; 240 nonths’
i mprisonnment for Counts One and Six and 300 nonths’ inprisonnment
for Count Three. This sentence was based, in part, on the court's
findings concerning characteristics of the offense and Hammonds’
prior crimnal history.

Citing Blakely v. Wshington, 124 S. C. 2531 (2004),

Hanmonds asserts for the first tine on appeal that his sentence is
unconstitutional.® Specifically, Hammobnds chal | enges each of the
enhancenments applied to his sentence. Hammonds appeal s the two-
| evel increase that was applied because property of a financia
institution was taken or was intended to be taken; the six-I|evel

i ncrease that was applied because the court found that a firearm

!On appeal, Hamobnds also appears to assert clains of
ineffective assistance of counsel, which are generally not
cogni zabl e on direct appeal. To allow for adequate devel opnent of

a record, Hamonds nust bring such clains in a 28 US. C 8§ 2255
(2000) nmotion, unless the record conclusively establishes
ineffective assistance. United States v. Ri chardson, 195 F. 3d 192,
198 (4th Gr. 1999); United States v. King, 119 F.3d 290, 295 (4th
Cr. 1997). W find that Hamonds has failed to neet the high
burden necessary to raise ineffective assistance of counsel on
di rect appeal .




was used in the comm ssion of the offense; the two-1evel increase
t hat was applied because individuals were physically restrained to
facilitate the comm ssion of the crinme or his escape; and the two-
| evel increase that was applied because the loss in Count Three
exceeded $50, 000.

In United States v. Booker, 125 S. C. 738 (2005), the

Suprene Court held that the federal Sentencing Cuidelines, under
whi ch courts were required to i npose sentenci ng enhancenents based
on facts found by the court by a preponderance of the evidence,
violated the Sixth Amendnent because of their mandatory nature.
Id. at 746, 750 (Stevens, J., opinion of the Court). The Court
remedi ed the constitutional violation by nmaking the Guidelines
advi sory through the renoval of two statutory provisions that had
rendered them mandatory. 1d. at 746 (Stevens, J., opinion of the
Court); id. at 756-57 (Breyer, J., opinion of the Court). Although
Hanmonds did not raise this Sixth Amendnent challenge at
sentencing, this court has held that a mandat ory enhancenent based
on judicial factfinding supported by a preponderance of the
evi dence constitutes plain error warranting correction. Uni t ed

States v. Hughes, 401 F.3d 540, 547-48 (4th Cir.2005) (citing

United States v. O ano, 507 U.S. 725, 731-32 (1993)).

Based on a careful review of the record, we find that
Hanmonds was charged in the second superseding indictnment with

and/or admtted to the facts underlying his sentenci ng enhancenents
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based on (1) property taken froma financial institution; (2) the
anount of noney taken fromthe financial institution; and, (3) the
physi cal restraint of enployees to facilitate the comm ssion of the
crime or his escape. Neverthel ess, Hammonds al so di sputes the si x-
| evel enhancenment that was applied to his sentence for the use of
a “firearm” stating that a toy weapon and a BB gun were actually
used in the commssion of the robberies. At sentencing, the
district court found, by a preponderance of the evidence, that the
weapon used in the robberies was a firearmand not a BB gun. The
court was persuaded by the testinony of the bank tellers, bank
survei |l | ance phot ographs, and evi dence obtained froma pattern of
robberies that occurred prior to the instant appeal. 1In light of
Booker and Hughes, we therefore find that the district court
plainly erred in sentenci ng Hanmonds. 2

Accordingly, we affirm Hammonds’ conviction, but vacate

his sentence and remand for proceedi ngs consistent wi th Hughes.?

W& of course offer no criticismof the district judge, who
foll owed the | aw and procedure in effect at the tine of Hammonds’
sent enci ng.

%Al t hough the Sentencing Guidelines are no | onger nmandatory,
Booker nmkes clear that a sentencing court nust still "consult
[the] CGuidelines and take theminto account when sentencing.” 125
S . at 767. On remand, the district court should first
determ ne the appropriate sentencing range under the GCuidelines,
making all factual findings appropriate for that determ nation
Hughes, 401 F. 3d at 546. The court shoul d consi der this sentencing
range along with the other factors described in 18 U. S.C. 8§ 3553(a)
(2000) and then inpose a sentence. |1d. |If that sentence falls
outside the CGuidelines range, the court should explain its reasons
for the departure as required by 18 U.S.C. 8§ 3553(c)(2). 1d. The
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Id. at 546 (citing Booker, 125 S. Ct. at 764-65, 767 (Breyer, J.,
opi nion of the Court)). W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argument would not aid the

deci si onal process.

AFFI RVED | N PART,;
VACATED AND REMANDED | N PART

sentence nmust be "within the statutorily prescribed range and .
reasonable.” 1d. at 547



